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Abstract: 
 

The notion that the application of basic rights requires “balancing” is widely and increasingly accepted. 

Balancing judgments are ever more frequently used in judicial decisions –particularly in constitutional 

courts and especially in contemporary supra-national human-rights courts. Many jurists deem that 

balancing is the only possible method to arrive to a rational decision in cases of conflict between basic 

rights. Along this line, Robert Alexy, the most influential philosopher of law advocating balancing, 

believes that seeing basic rights as principles implies understanding them as “optimization requirements” 

and, for that very reason, as only applicable by means of a balancing judgment.  

 

I argue that the need to balance does not follow from understanding that basic rights have the character of 

“principles” but from the understanding that all principles have the character of optimization requirements 

and that his theory would be valid only if balancing were always necessary in order to justify a decision in 

cases of conflict between principles. But that that is not the case. I assert that this kind of conflict between 

principles has the same structure of moral conflicts. And, as is the case with moral conflicts, the way 

conflicts are solved will depend on the underlying concept of practical reasoning. I describe the two basic 

patterns that practical reasoning may follow in situations of conflict between moral principles in general 

and argue against the idea that balancing is the most appropriate procedure to cope with them. 

Specifically within the context of law, I defend that balancing is not the most appropriate procedure to 

cope with conflicts between principles and that it is more appropriate to adopt the deontological 

perspective. I conclude that in cases of conflicts of basic rights judges should not abandon the 

deontological stance that they must adopt everywhere in judicial decisions. 
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The notion that the application of basic rights requires “balancing” is widely and 

increasingly accepted. Balancing judgments are ever more frequently used in judicial 

decisions, particularly in constitutional courts and especially in contemporary supra-

national human-rights courts. If we overlook some local doctrine details, it is easy to 

endorse the statement: “We all live in the age of constitutional balancing.”(1)  

 

Many jurists – as opposed to philosophers, among whom skepticism is more common– 

deem that balancing judgment would not only be the most appropriate method to solve 

conflicts between basic rights, but the only possible method to arrive to a rational 

decision – not just in cases of conflict between rights but also in those that involve 

conflicts between basic rights and common goods.  

 

Along this line, Robert Alexy, the most influential philosopher of law advocating 

balancing, believes that seeing basic rights as principles implies understanding them as 

“optimization requirements” and, for that very reason, as only applicable by means of a 

balancing judgment. Seen under that light, principles –as opposed to rules– are norms 

that do not exactly determine what ought to be done but order “that something should be 

done to the greatest extent possible, given the legal and factual possibilities”. In order to 

establish the reach of “to the greatest extent possible” the principle at stake should be 
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confronted with the demands posed by opposing principles. (2)  

 

Evidently, the need to balance ensues from the specific conception of principles backed 

by Alexy. He states that there is a “logical connection” between rights and balancing. 

This does not follow from understanding that basic rights do not have the character of 

rules but of “principles”; it follows from understanding that all principles have the 

character of optimization requirements. His theory would be valid if balancing were 

always necessary in order to justify a decision in cases of conflict between principles. 

But that is not the case. 

 

It is worth noting that although the issue of conflicts between principles has only 

recently come up as a major concern in philosophy of law, (3) it has long been discussed 

in moral philosophy. In fact, such is generally the structure of moral conflicts. And, as is 

the case with moral conflicts, the way conflicts are solved will depend on the underlying 

conception of practical reasoning. 

 

In what follows I shall describe the two basic patterns that practical reasoning may 

follow in situations of conflict between moral principles in general and I will argue 

against the idea that balancing is the most appropriate procedure to cope with the 

conflict between practical principles, either in general terms or in juridical 

argumentation in particular. 

 

* 

 

Moral conflicts are clear examples of the kind of normative clash that we wish to 

examine. It is sometimes termed “external”, “situational” or “contingent” collision 

because it does not appear in the abstract relations between norms but only in concrete 

situations: two valid norms lead to two specific judgments on duties that are 

incompatible and overlapping, two obligations that cannot possibly be simultaneously 

honored. 

 

Let us take the example most commonly used to discuss the matter –it has become the 

paradigmatic example since its introduction by David Ross. (4) I promised a friend that 

I would attend his party but another friend is ill and needs me. My normative system 

rules two simultaneous obligations: promises must be honored and friends must be 

helped when they are in need. In the abstract, there is no contradiction between both 

norms. They are perfectly compatible. In particular cases, however, they can collide. 

Since the conflict cannot be solved by determining that one of the norms is not valid, we 

must decide which of them will be given priority in the actual circumstances. 

 

This kind of normative conflict proves particularly difficult because it cannot be solved 

by appealing to some criterion that will allow norms to be listed in lexicographic order. 

That is precisely why the issue has witnessed intense discussion in philosophy of law in 

recent years. Traditionally applied criteria to solve antinomies in the field of law 

(hierarchical, chronological and specialization criteria) cannot be applied in these cases. 

We are dealing with a conflict between two valid norms that are still valid after we have 

come to a decision. It is impossible to define the contradiction on an abstract level, or 

accurately foretell the situations when norms will collide. On the other hand, the norm 

that has been given priority in a particular situation may not be identical to the one 

chosen in a different situation where the same two norms collide again. That is why –so 



3 
 

the reasoning goes– it is necessary to balance. Certainly, we must ponder and justify our 

decision in view of the various demands set by the situation, and that means considering 

and assessing of the importance of the relevant reasons. I think, however, that the idea 

of “balancing” may end up masking the true working of reasons. 

 

The idea of balancing (or weighing; Abwägung, in German) usually brings to mind a 

strong metaphor, which is at least as old as the idea of justice: the metaphor of weight 

and, consequently, that of scales weighing things. It is an irresistible metaphor, but a 

metaphor nonetheless and, as such, requires interpretation. A rational decision implies 

justification of the decision based on reasons; but reasons are linguistic statements, and 

linguistic statements have no weight. How can we gauge the weight of reasons? 

 

In principle, there is no objection to call “balancing” the procedure whereby we assess 

the relevance (“the weight”) of the colliding reasons. We must give a name to what we 

do when we must decide upon an action and we evaluate various sorts of reasons to 

justify our choice. Within this context, nothing seems more natural than to distinguish 

among, say, prima facie valid reasons in favor of carrying out an action and “balanced” 

reasons. The relevant point that must be discussed is how we do that; namely, what form 

of practical reasoning is used in these cases. 

 

In my opinion, we can basically distinguish two types of reasoning: teleological and 

deontological. While in the first case the aim is to reach a decision weighing goods or 

values, the purpose of the second is to produce a satisfactory argument that will prove 

that the decision “is fitting” to the case in view of the presupposed normative system. In 

the first case, the decision is consequentialist and follows the “logic of the good”. Its 

point is to find the best solution, the optimal. In the second case, the aim is to find the 

correct solution: reasoning follows the “logic of duty”. 

 

It was David Ross, a deontologist, who introduced the idea of prima facie duties, as 

opposed to definite duties, precisely with the explicit intention of accounting for conflict 

situations more satisfactorily than does the consequentialist perspective. On the example 

we mentioned above, Ross says: 

 
[…] when I think it right to do the latter [relieving distress, MV] at the cost of not 

doing the former [fulfilling the promise, MV], it is not because I think I shall 

produce more good thereby but because I think it the duty which is in the 

circumstances more of a duty. (5) 

 

Even if Ross’ understanding of prima facie obligations is not entirely clear, for the 

purpose of our discussion it is worth noting that the definite obligation ensues from a 

non-consequentialist assessment of reasons, from a form of “balancing” (if we wish to 

call it that) that is not the result of weighing the values at stake in the situation. It is 

grounded on describing a situation and determining a decision, understood as the correct 

action in that given situation. 

 

Let us examine the normative conflict from a different deontological perspective: that of 

Kantian thought. It may sound paradoxical to ask how Kant conceives of a normative 

conflict situation since –strictly speaking– in the sole case in his entire work where he 

mentions a conflict of duties he actually denies its possible existence. There may be no 

conflict of duties, Kant says, because conflict does not objectively exist. Conflict is in 

the subject and it is a conflict between the reasons of obligation [the reasons whereby 
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the agent is obliged: Verplichtungsgründe]. Actual obligation –the judgment of definite 

duty– only emerges in deliberation; it does not exist prior to deliberation. That is why in 

Kant’s view, strictly speaking, there can be no conflict of duties: 

 
Es können aber gar wohl zwei Gründe der Verbindlichkeit (rationes obligandi) 

deren einer aber oder der andere zur Verpflichtung nicht zureichend ist (rationes 

obligandi non obligantes), in einem Subjekt und der Regel, die es sich 

vorschreibt, verbunden sein, da dann der eine nicht Flicht ist. — Wenn zwei 

solcher Gründe einander widerstreiten, so sagt die praktische Philosophie nicht: 

daß die stärkere Verbindlichkeit die Oberhand behalte (fortior obligatio vincit) 

sondern der stärkere VerpFlichtungsgrund behält den Platz (fortior obligandi ratio 

vincit). (6) 

 

In Kant’s view, there is no conflict between obligations but between reasons of 

obligation. Should the conflict be between independent obligations it should be solved 

by means of weighing or balancing that would attribute a different weight to each. In 

conflicts falling under that characterization, “the strongest obligation prevails”. 

Additionally, once the decision has been reached, the obligation that was not honored 

would somehow continue to weigh in the field and might consequently require 

compensation. On the other hand, in the case of a conflict between reasons for 

obligations, “the strongest reason does not prevail in the same way”. Kant says that it 

“dominates over the playing field.” The metaphor suggests that in no way can the 

weaker reason occupy the playing field. It lacks effective weight in the situation; it does 

not even have a minor weight. The obligation that ensues from deliberation is a decisive 

reason to act and it cancels opposing reasons. 

 

To be sure, the Kantian agent has a principle of deliberation at his disposal: the 

categorical imperative, that operates as a test to assess whether a potential action is 

morally correct or not. What I wish to underscore here, however, is that from a Kantian 

perspective we can picture the deliberative situation as an attempt to find a type of 

action that will better fulfill the many requirements and principles that appear to be 

relevant in the situation, and not as balancing among independent principles. (7)  

 

On the contrary, the agent that works exclusively according to teleological reasoning 

finds a completely different setup. When faced with a conflict between two obligations, 

he will have to “weigh” independent reasons and judge which the best or worst course 

of action is. Doing the right thing will be choose the best course of action: maximizing 

the realization of alternatives. In such cases, the non-satisfied obligation tends to have a 

residual effect. (8) It was one of the conflicting values and still holds its weight. A 

metaphor from economics comes to mind. The obligation that was not honored –which 

in this setting was a genuine obligation and not a reason for an obligation– must receive 

some kind of compensation since the agent failed to honor it. There was an omission; 

consequently, there is a debt to be paid. A responsible agent must “balance things out”. 

In this scenario, the rational justification of a decision can always vary in degree. There 

will be a more or less, a higher or lower approximation to an end and, eventually, a 

compensation of a minor harm for a higher good. 

 

We have characterized the two basic forms that practical reasoning can assume in cases 

of conflict between moral principles. The reasons why I consider that the deontological 

perspective provides a more appropriate account of normative conflicts are based both 

on the conception of the agent and on the conception of the moral world. The 
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deontological perspective favors a view of the moral world as a coherent normative 

system, and a conception of a unified agent that retains narrative coherence. The 

teleological perspective, on the contrary, presumes a moral world composed of a 

constellation of values that, because of their very meaning, do not need to constitute a 

coherent whole. In that constellation of values, there is no need for the agent to attest 

narrative consistency, and it seems more difficult for him to hold it when, on principle, a 

constellation of values need not constitute a coherent whole. 

 

Needless to say, the reader may have doubts about the plausibility that these 

considerations on the differences between the teleological and deontological 

perspectives in the face of normative conflicts may suffice to defend a given conception 

of argumentation in morals. I do believe that they are strong enough to advocate for a 

plausible conception of argumentation in law; namely, a conception that favors a 

coherent view of the normative system and a unified and consistent view of the 

decisions that the agent makes within it. 

 

Balancing is not inevitable, and it is not necessarily the most appropriate procedure to 

cope with conflicts of practical principles in general. Within the context of law it is 

more appropriate to adopt the deontological perspective. Why should judges in cases of 

conflicts of basic rights abandon the deontological stance that they must adopt 

everywhere in judicial decisions?  

 

 

Endnotes 

 

(1) Stephen Gardbaum, "A Democratic Defense of Constitutional Balancing," Law 

and Ethics of Human Rights 4, no. 1 (2010). Thomas A. Aleinikoff, 

"Constitutional law in the age of balancing," Yale Law Journal 96, no. n5 

(1987). Mattias Kumm, "Constitutional rights as principles: On the structure and 

domain of constitutional justice. A review essay on A Theory of Constitutional 

Rights", International Journal of Constitutional Law 2, no. 3 (2004). Interesting 

critics to balancing are: Başak Cali, "Balancing Human Rights? Methodological 

Problems with Weights, Scales and Proportions," Human Rights Quarterly 29, 

no. 1 (2007) and Stavros Tsakyrakis, "Proportionality: An assault on human 

rights?", International Journal of Constitutional Law 7, no. 3 (2009). 

(2) A balancing judgment is a comparative value judgment. The degree of 

importance of satisfying one principle is compared to the degree of detriment to 

or non-satisfaction of the competing principle. Although it does not use figures, 

it has the structure of a cost-benefit judgment. The aim is to establish whether 

the advantages of satisfying one principle compensate the losses caused by 

interfering with the competing one.  Balancing judgments spell a demand to 

optimize the values at stake in the conflict thus minimizing all interference with 

basic rights. It must be noted that any form of interference is deemed negative, 

regardless of the reasons for implementing it. 

(3) Over the last decades, codes –made up by norms with the character of rules- 

have progressively lost weight in juridical argumentation within constitutional 

democracies. In all stages and branches of law, conflicts tend to be displayed in 

terms of basic rights –norms with the character of principles. This fact –

characterized as de-codification or constitutionalisation of law, according to the 

perspective chosen about the process—is undisputable. 
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(4) W. D. Ross, The Right and the Good (Oxford University Press (1930) 2002). 

(5) Op. cit., p.18. 

(6) Imanuel Kant, Ak. VI, 224. 

(7) Onora O'Neill, Bounds of Justice (Cambridge University Press, 2000). 

(8) Barbara Herman, (The Practice of Moral Judgment, Harvard University Press: 

1993, p 173) refers to this as the problem of the “three R”: remorse, restitution, 

and remainders. 
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