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The general aim of this paper is to suggest that legal decision-making is subject to 

certain paradoxes
3
, such as the abstract and concrete paradox and the paradox of 

order-effects, which have been documented by recent studies done by moral 

psychologists and experimental philosophers.
4
 More specifically, we would like to 

shed light on the legal
5

 principle of human dignity, given its centrality in 

contemporary legal systems.  We hope to gain a better understanding of how people 

apply this principle in order to solve legal matters, and thus show how they conceive 

the concept of dignity itself. We will investigate if the principle of human dignity, 

which is taken by many to be the foundational and most important legal principle, is 

subject to certain paradoxes in its application. If the meaning of a concept is given by 

its use and its use is inconsistent, then we can affirm that its meaning is also 

inconsistent. We take experimental research to be the best way to carry out this 

enterprise.  

 

We start out by borrowing an analogy that has been recently put forward by 

Joshua Greene
6
. We will call it the “camera analogy”. Greene uses the analogy in 

order to describe and explain how we make judgments, especially how we make 

moral judgments, and, more particularly, in order to illustrate his dual process theory 

of moral judgment. While there is much to be said about Greene’s instigating 

proposal, we will be using the camera analogy a bit differently in this paper. We 

believe it is extremely well suited to describe the design of contemporary legal 

systems. 

The law is like the camera that Greene has in mind, built with a point and 

shoot like mechanism, i.e. sharply defined rules that can be easily applied but having 

as well a manual type mode, i.e. vague legal principles and standards presented in 

highly controversial morally loaded wording. Judges can use clear-cut rules to solve 

cases and answer legal questions, but as long as the law contains vague morally 

tainted standards as legal sources, judges seem to be licensed by the law to activate 
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the manual mode.
7
 Thus, principles function as trump cards that can shut off the 

results generated by law’s automatic settings. Whenever judges deal with cases for 

which the manufacturer of the law did not anticipate and provide a solution for, and 

even when there is a solution provided by the point-and-shoot law, but the answer for 

some reason does not satisfy the judge who thinks he can do better himself, then he 

can turn off the automatic mode and put the law on manual mode by invoking a 

morally loaded legal principle or standard. The idea is that by being designed this way 

law will allow judicial decision-making to “navigate the ubiquitous design tradeoff 

between efficiency and flexibility”.  

In summary, this is the “dual process theory of legal judgment”. The law has 

at least two characteristic modes of decision-making: one based on legal rules and the 

other based on legal principles that allow for setting aside the legal rules.
8
 Even 

though legal systems contain many of these principles, human dignity certainly stands 

out among the rest. Human dignity is the main trump card for doing away with the 

rule-generated results, i.e. the most common and used way to put the camera on 

manual mode.
9
 

But what should we make of both the principle (and concept on which it hinges) 

of human dignity? Given the importance of this principle, it is no wonder that it has 

been the object of attention and grand discussions by philosophers of all sorts and 

specially philosophers of law, legal theorists, and other legal scholars. However, as 

far as we know, there has been no experimental work done regarding the concept of 

human dignity, and this is highly unfortunate. The typical approach is the one used by 

Michael Rosen in his recent book Dignity – Its History and Meaning (2012). There, 

Rosen makes the following suggestion: “To untangle the idea of dignity, the best 
way, I think, is to reach back to its roots, and these – like all concepts of 
significant interest in political life – are historical” (p.8).  Even though 

investigating the historical basis of the idea of human dignity can certainly be an 

intellectually enriching task and can shed some light on the cultural and political 

heritage that influenced the many uses of the concept throughout the times, we do not 

want to travel the same route as Rosen does. Against Rosen, we believe not in 

investigating the history of human dignity. Instead, we are interested in understanding 

                                                        
7
 Especially if judges are not only not punished for doing this but praised for doing so.  

8
 In the final version we have to explain a few caveats. The model we have in mind is not exactly like 

Greene’s model. First of all, Greene’s major contrast is between emotional gut reactions and 

deliberative reasoning. The distinction I propose between (legal) rule-based decisions and (legal) 

principle-based decisions does not track Greene’s dichotomy. Decisions by legal rules are not 

emotional gut reactions, and when judges put aside the rules and go into principled mode, they can 

either use deliberative reasoning or automatic emotional gut reactions. So putting aside the rules does 

not guarantee a reasoned decision. The idea is just that the principles can be invoked to dislodge the 

results generated by the most locally applicable legal rules. 
9
 In the final version of the paper we will show, through examples, how the Brazilian Judiciary has 

used the principle of human dignity. However, the importance and centrality of human dignity is not an 

exclusive feature of the Brazilian legal system, occupying a central position in other state legal systems 

as well as in international law. We have plenty of examples besides the Brazilian Constitution which 

set dignity as one of its founding principles: the Universal Declaration of Human Rights, the German 

Constitution (Grundgesetz), the Portuguese Constitution, the Spanish Constitution, and many others. 

Maybe not all of them use the principle in the same manner and as trump cards of equal force, but all of 

them have the principle of human dignity to work with and use as the manual mode for decision-

making. 

 



the meaning of the concept as it is applied today, and for that purpose historical 

analysis seems to be less fruitful. The reason is both simple and blunt. After all, most 

of those who apply the concept or principle of human dignity to resolve certain legal 

questions and cases do not have the slightest clue about the history of the concept. 

Therefore, if we aim to untangle the concept and understand its meaning as applied, 

we are better off using the methods of experimental philosophy and psychology. This 

way we can untangle how real people apply the concept in real world case scenarios. 

 

One of our main objectives, as mentioned in the introduction, is to verify whether 

or not people think about legal principles in a consistent fashion. So we decided to 

investigate if the principle of human dignity is subject to the abstract/ concrete 

paradox
 
and to order effects. We created the vignettes based on a real case. The 

advantage of being a real case is that philosophers are frequently criticized for 

creating fake cases (extravagant thought experiments) that no one really cares about 

(trolley dilemmas, backpacker and surgeon…). Even though we have nothing against 

the use of made up fruit fly examples, it sure is nice to find a real case that can be the 

source for this discussion. 

 

The design of the experiment was inspired by the case of a dwarf called Manuel 

Wackenhein, whose profession was to be tossed, in a type of game called dwarf 

tossing.  Dwarf tossing (lancer le nain) consisted in a type of game, played in some 

bars (nightclubs) in France (but also held in many other countries), in 1991, where a 

person of small stature - a dwarf - was launched as a projectile by the participants, 

divided into two teams, the winner being the one who could throw the dwarf the 

farthest. The dwarf’s job was regulated by contract, which provided sufficient 

remuneration for his survival with “dignity”. However, the Mayor of Morsang-sur-

Orge banned dwarf tossing in his town, thus bringing to halt Mr. Wackenhein’s 

professional activities. The Mayor justified his prohibition saying that it was 

necessary for maintaining the public order. He believed that the protection of “human 

dignity” had been violated in the practice of tossing the dwarf for fun. His argument 

was that the Constitution, which protected human dignity, was not being respected 

and thus he intervened, exercising his police powers in order to restore the “public 

order” (there is no public order when basic demands of the Constitution are not being 

followed).  

 

The case was the subject of proceedings before the Administrative Court of 

Versailles. On the same side of the dispute, both the dwarf and his employers argued 

based on the autonomy of choice, sustaining that it was entirely up to the employee to 

exercise his freedom to decide to pursue that work, which gave him conditions to live 

with “dignity”.  The employee maintained that the dwarf had the authority to establish 

for himself whether or not he was given a “dignified treatment”. On the other side of 

the dispute, the public power/government, arguing in the name of the principle of 

human dignity, which was hailed as supreme, wanted to prevent the exercise of that 

activity. Initially the dwarf was successful, on the grounds that such activity did not 

affect public order, and therefore it was not fitting for the local police to stop it. 

However, on appeal, the case reached the State Council. The Conseil d'État is a body 

of the French national government that provides the executive branch with legal 

advice and acts as the administrative court of last resort. It decided that an 

administrative authority could legally prohibit dwarf tossing on grounds that the 

activity did not respect human dignity and was thus contrary to public order.  



 

This case furnished the blueprint for the construction of our vignettes. We had 

an abstract case of dwarf tossing, an abstract case of person tossing, and an abstract 

case of model tossing. These contrasted to concrete cases of dwarf tossing, person 

tossing, and model tossing. We hypothesized that it could be the case that people 

would have different intuitions about the harm being done to human dignity given the 

way that the problem was framed, either as an abstract problem or in a more concrete 

fashion. We used a variety of strategies previously used in former experiments 

regarding the abstract and concrete paradox to guarantee that we would be successful 

in making our abstract cases more concrete (Nichols & Knobe, 2007; Roskies & 

Nichols, 2008; Kogut & Ritov, 2005). In contrast to the abstract cases, in the concrete 

cases a name was given to the actor being thrown, some specific characteristics of the 

actor (such as hair and eye color in the concrete model case) were furnished, and the 

location of the bar where the tossing activity took place was the actual town where the 

questionnaire was being distributed. 
10

 

 

Informal initial studies have indicated the existence of different intuitions in 

the abstract and concrete cases. In the concrete person and dwarf cases people 

(including actual judges) seem to have intuitions that the actor is jeopardizing his 

dignity more than in the respective abstract cases. Curiously, things change figure in 

the model case. Even though in the abstract model case people believe that the model 

is jeopardizing his dignity by being tossed, they do not think this happens in the 

concrete case.
11

  

 

Recognizing the existence of these asymmetries is extremely relevant for law 

and legal philosophy. After all, judges sometimes judge the constitutionality of a law 

in face of a concrete case; sometimes they will judge the constitutionality of a law in 

the abstract, without the presence of a concrete case in front of them. Sometimes 

judges receive precedents in different orders (and in different levels of concreteness). 

Given that these factors seem to be influencing how judges decide, they cannot be 

neglected by a descriptive theory of judicial decision-making as well as by legal 

argumentation theory.  

 

But these results are also significant for normative jurisprudence, which is the 

philosophical enterprise of saying how judges and other legal actors should go about 

making legal decisions. There are plenty of normative theories of adjudication that 

trust judges highly and believe that they should be using the manual mode of law 
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more often (we take Robert Alexy and Ronald Dworkin to spouse theories of just this 

sort). If there are normative theories that are inviting towards the application of 

morally loaded constitutional principles all of the time and even in the face of crystal 

clear rules, then we have to take into account the quality of judicial decision-making 

when judges take this posture. In other words, it would not be wise for normative 

adjudication theories to welcome with open arms the application of the manual mode 

without considering how judges decide when they shut off the automatic settings of 

law.  Judges think that they are consistent in their applications of legal principles 

(most people think they are too), especially regarding a principle as important as the 

principle of human dignity. However, initial results show that intuitions concerning 

human dignity are not so consistent. 

 

That human dignity is a highly disputed concept is something everyone knows 

already. We bring nothing new to the table by recognizing that there are profound 

disagreements concerning its use among different people. To be clear, to say that its 

use is disputed is not (yet) to assert that it has no meaning, but that people attribute 

different meanings to it. Regardless of what meaning is correct or not, and I don’t 

want to go there, it would be more surprising to find out that the same people apply 

the principle in inconsistent fashion. This is exactly what was done here! What this 

research is trying to show by testing the susceptibility of the application of the 

principle of human dignity to the abstract and concrete paradox and to order effects is 

that there is not only intersubjetive disagreement but that intrasubjective 

inconsistencies are also present. Intra-individual inconsistencies are more pernicious. 

The pervasive presence of disagreements not only amongst different people but also 

inside the same subject does call into question the very possibility of giving meaning 

to the concept. It seems that it is not just a case of having many meanings, but of the 

concept having any meaning at all. Additionally, the factors that seem to influence the 

application of the principle, i.e. the level of abstractness/concreteness or the order in 

which cases are presented appear to be morally irrelevant. In sum, if judges are not as 

consistent as we believe they are or should be, then we need to retake the question of 

whether they should be changing from automatic to manual mode so often. 

  

 


